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US. Customs Service 
(T.D. 77-30) 


Security of international cargo transported in bond—Cusioms 
Regulations amended 


Parts 18 and 24 of the Customs Regulations pertaining to Customs seals, amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CuaprerR 1—UNITED States Customs SERVICE 
PART 18 — TRANSPORTATION IN BOND AND MERCHANDISE IN TRANSIT 
PART 24 — CUSTOMS FINANCIAL AND ACCOUNTING PROCEDURE 


The President, in Executive Order No. 11836, dated January 27, 
1975 (40 FR 4255), directed the Secretary of the Treasury, to, among 
other things, foster the security of international cargo in Customs 
custody within ports of entry and in its movement and storage in bond. 

In response to this Executive Order, Customs has reevaluated the 
present metal strap seal for in-bond cargo. Use of this type of seal 
was first approved for Customs use in 1912 (T.D. 32294), and is 
designed more to indicate a violation of the integrity of the transport 
unit than to offer physical protection to the contents of the shipment. 
Customs has extensively examined security seals. These examinations 
have included laboratory tests and field evaluations of several high 
security seals which were found in laboratory tests to be very effective 
in preventing the theft of cargo. 

Seals which tests show provide both accountability and sufficient 
physical protection for cargo have been approved by Customs as 
high security seals. The names and addresses of manufacturers whose 
seals have been approved by Customs as high security seals may be 
obtained from district directors of Customs as provided for in section 
24.13a(b) of the Customs Regulations (19 CFR 24.13a(b)). 
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In order to further respond to Executive Order No. 11836, on 
March 23, 1976, a notice of proposed rulemaking was published in 
the FepErAL Recister (41 FR 12017), which proposed to amend 
section 18.4(a)(1) of the Customs Regulations (19 CFR 18.4(a) (1)) 
to provide that conveyances or compartments in which bonded 
merchandise is transported shall be sealed with high security red 
in-bond Customs seals, or if incapable of being so sealed, with red 
in-bond Customs seals, with certain exceptions presently provided 
in that section. It was also proposed that high security red in-bond 
seals be stamped and purchased in the same manner as red in-bond 
seals, the stamp and purchase of which is provided for in paragraphs 
(b) and (c), and (f), of section 24.13 respectively. Further, it was 
proposed to amend section 24.13(f) by substituting the words “district 
director” for the word “‘collector’’ wherever it appears and to provide 
that the price charged for high security red in-bond seals sold by 
district directors shall be the current manufacturer’s list price for the 
quantity purchased. 

Interested persons were given 60 days from the date of publication 
of the notice to submit relevant data, views, or arguments regarding 
the proposed amendments. After consideration of all comments 
received, the wording of section 18.4(a)(1) has been changed to 
specify that only conveyances or compartments in which carload 
lots of bonded merchandise are transported shall be sealed with high 
security red in-bond Customs seals. Less than carload lots need not be 
sealed in this manner. 

Accordingly, the proposed amendments, modified to include this 
change, are adopted as set forth below. 

Efffectie date. In order to permit carriers to utilize existing stocks of 
strap seals, these amendments shall not become effective until 90 
days after publication in the Feprrat Reaister. (095974) 

(ADM-9-03) 
Vernon D. AcREE, 
Commissioner of Customs. 


Approved January 11, 1977, 
JERRY THOMAS, 
Under Secretary of the Treasury. 


[Published in the FeprraL Reoister January 24, 1977 (42 FR 4120)] 
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PART 18 — TRANSPORTATION IN BOND AND MERCHANDISE IN TRANSIT 
Section 18.4(a)(1) is amended to read as follows: 


§18.4 Sealing conveyances and compartments; labeling pack- 
ages; warning cards. 


(a)(1) Except as provided in section 123.33 of this chapter, con- 
veyances or compartments in which carload lots of bonded mer- 
chandise are transported shall be sealed under Customs super- 
vision with high security red in-bond Customs seals, or if incapable 
of being so sealed, with red in-bond Customs seals. When the 
compartment or conveyance cannot be effectively sealed, as in the 
case of merchandise shipped in open cars or barges, or on the decks 
of vessels, or when it is known that any seals would necessarily be 
removed outside the jurisdiction of the United States for the pur- 
pose of discharging or taking on cargo, or when it is known that the 
breaking of the seals will be necessary to ventilate the hatches, or 
in other similar circumstances, such sealing may be waived with 
the consent of the carrier and an appropriate notation of such 
waiver shall be made on the manifest. The Commissioner of Cus- 
toms may authorize the waiver of sealing of conveyances or com- 
partments in which bonded merchandise is transported in other 
cases when in his opinion the sealing thereof is unnecessary to pro- 
tect the revenue or to prevent violations of the Customs laws and 
regulations. 


* * * * * 


PART 24 — CUSTOMS FINANCIAL AND ACCOUNTING PROCEDURE 


The first sentence of paragraph (b) and paragraph (f) of section 
24.13 is amended to read as follows: 


§ 24.13 Car, compartment, and package seals; kind, procure- 
ment. 
* * ok * * 


(b) Red in-bond and high security red in-bond seals used for 
sealing imported merchandise shipped between ports in the United 
States shall be stamped ‘U.S. Customs in Bond.” * * * 

* * * * * 

(f) In-bond seals may be purchased only by a Customs bonded 

carrier, by a nonbonded carrier permitted to transport articles in 
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accordance with section 553 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1553), or in the case of red in-bond and high security 
red in-bond seals, by the carrier’s commercial association or com- 
parable representative approved by the district director. In-transit 
seals may be purchased by a bonded or other carrier of merchan- 
dise or, in the case of blue in-transit seals, by the carrier’s commer- 
cial association or comparable representative approved by the 
district director. Except for uncolored in-transit seals, uncolored 
Justoms seals may not be purchased by private interests and shall 
be furnished by district directors for authorized use without charge. 
JIn-bond and in-transit seals sold by district directors shall be 
charged for at the rate of 10 cents per seal, except for high security 
red in-bond seals which shall be charged for at the current manu- 
facturer’s list price for the quantity purchased. 


(R.S. 251, as amended, see. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 


(T.D. 77-31) 
Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philipping 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER oF CuSTOMS, 
Washington, D.C., January 6, 1976. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (19 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to Part 159, Subpart 
C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 


December 20, 1976 $0. 2102 
December 21, 1976 0. 2120 
December 22, 1976 0. 2116 
December 23, 1976 0. 2120 
December 24, 1976. 0. 2120 
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Iran rial: 
December 20<24, To7Gs. 222 2 be Bh we $0. 0141 


: Philippines peso: 
December 20-24, 1976 - a2 60. Joep 


Singapore dollar: 


December 20, 1976_ _- 2 _ $0. 4064 
December 21, 1976_ ; ; awl 0. 4070 
December 22, 1976. Sp 4s 20) Jo Be Gero 
December 23, 1976. Te ; er, 0. 4067 
December 24, 1976___- 0). 4073 


Thailand baht (tical): 
December 20-24, 1976____- _.... $0. 0490 


(LIQ-3 


Joun B. O’Lovuauatin, 
Director, 
Duty Assessment Division. 


(T.D. 77-32) 


Foreign Currencies—Certification of Rates 


Rates of exchange certified to the Secretary of the Treasury by the 


Federal Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
Orrick OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., January 6, 1977. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 

Tariff Act of 1930, as amended (19 U.S.C. 372(c)), has certified the 

following rates of exchange which varied by 5 per centum or more 

| from the quarterly rate published in Treasury Decision 76-293 for 

) the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 


| 
| 
| 
| 
| 
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purposes to convert such currency into currency of the United States, 


conversion shall be at the following rates: 


Australia dollar: 
December 20, 1976 
December 21, 1976-- 
December 22, 1976 
December 23, 1976_ 
December 24, 1976 


(LIQ-3) 


$1. 0591 

1. 0644 

L. 0694 

js ; = 1. O74! 


1. O850 


Joun B. O’Lovauutn, 
Director, 


Duty Assessment Division. 








Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1182) 
Tur Unirep States v. Avpet Corporation, No. 76-2 (— F. 2d —) 


1. CLASSIFICATION OF IMPORTS RIvEtTs 


Customs Court decision granting appellee’s motion for summary 
judgment that merchandise was more properly classified under 
item 646.40, TSUS (“Rivets * * *: Of iron or steel and not bright- 
ened, not lathed, and not machined”’), as claimed rather than under 
item 646.41, TSUS (“Rivets of base metal: * * * Other’’), re- 
versed and remanded. 

Ip. — INTENT OF CONGRESS 


Headnote 2(d) of Schedule 6 plainly shows Congressional con- 
cern with provisions wherein the sole difference therebetween was 
the base metal of which the article was made. 


3: Ep. CONTROLLING PROVISIONS SPECIFICITY 


Items 646.40 and 646.41 do not describe appellee’s rivets of steel 
and aluminum, not brightened, not lathed, and not machined, to 
an equal degree, since item 646.40, covering rivets of steel, not 
brightened, not lathed, and not machined states requirements more 
precise and, therefore, provides for appellee’s rivets with a greater 
degree of accuracy than does item 646.41, encompassing rivets of 
aluminum regardless of whether they are brightened, lathed, or 
machined, 


4. Ip. 
The meaning of “equally specific’ in headnote 2(d) of Schedule 6 
s with reference to the imported article. 


Oo. iD, 


Absent evidence of Congressional intent to the contrary, com- 
ion meaning of “equally specific” controls, 
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COURT OF CUSTOMS AND PATENT APPEALS 1] 
United States Court of Customs and Patent Appeals, January 13, 1977 


Appeal from United States Customs Court, Court Nos. 68/31823-16767/68 


[Reversed and Remanded] 


Rex E. Lee, Assistant Attorney General, Andrew P. Vance, Chief, Customs 
Section, Saul Davis for the United States. 

Rode & Qualey, attorneys of record, for appellee, Michael S. O’ Rourke, of 
counsel. 


[Oral argument on June 2, 1976 by Saul Davis for appellant and 
by Michael S. O’ Rourke for appellee] 


Before Markey, Chief Judge, Ricu, Batpwin, LANe and Miburr, Associate 
Judges. 


Miter, Judge. 

(1) This appeal is from the order of the United States Customs 
Court, 75 Cust. Ct. —, P75/510 (1975), granting appellee’s motion 
for summary judgment on the basis of the decision on identical 
merchandise in Ardel Corp. v. United States, 73 Cust. Ct. 200, C.D. 
4575 (1974) (hereinafter the “‘first Avdel case’). In awarding summary 
judgment, the Customs Court held that the merchandise, which had 
been classified under item 657.20, TSUS, ‘‘Articles of iron or steel, 
not coated or plated with precious metal: * * * Other,” was more 
properly classified as “Rivets * * *: Of iron or steel and not 
brightened, not lathed, and not machined” under item 646.40, TSUS. 
We reverse and remand. 


Tue [MporTATION 


The goods are described only as rivets composed of aluminum and 
iron or steel. Their actual composition or construction is not before 
the court, but both parties agree that the component of chief weight 

) I 8 I 
is either iron or steel. 
STATUTORY PROVISIONS 
SCHEDULE 6.- METALS AND METAL PRODUCTS 


% s % * 





Schedule 6 headnotes, 
* * * * * * 


2. For the purposes of the tariff schedules, unless the context 
requires otherwise— 


% % * * * * * 
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(b) the term ‘base metal’? embraces aluminum, antimony, 
arsenic, barium, beryllium, bismuth, boron, cadmium, calcium, 
chromium, cobalt, columbium, copper, gallium, germanium, 
hafnium, indium, iron, lead, magnesiuin, manganese, mercury, 
molybdenum, nickel, rhenium, the rare-earth metals (including 
scandium and yttrium), selenium, silicon, strontium, tantalum, 
tellurium, thallium, thorium, tin, titanium, tungsten, uranium, 
vanadium, zinc, and zirconium, and base-metal alloys; 


* * * * * * * 


(d) in determining which of two or more equally specific 
provisions for articles “‘of iron or steel’’, ‘of copper’, “of alum- 
inum’’, or “of” other base metals applies to a article containing 
two or more base metals and wholly or in chief value['] thereof, 
the classification shall be made according to the base metal 
which predominates by weight over each of the other base 
metals rather than according to the base metal mn chief value. 


Bx ok * *K ok * * 
PART 3. - METAL PRODUCTS 
* * ok ak * k * 
Subpart D. — Nails, Screws, Bolts, and Other Fasteners; * * * 
* * * Xk * 
Rivets of base metal: 
646.40 Of iron or steel and not brightened, 
not lathed, and not machined _- - - 0.5¢ per lb. 
646.41 Cs, an ed. Oe 14% ad val. 
* sk * * *k ok ok 
Subpart G.—Metal Products Not Spe- 
cially Provided For 
Articles of iron or steel, not coated or 
plated with precious mctal: 
ok aK ok 
Other articles: 
657.20 Other 19% ad val. 
. i Bt 
657.40 Articles of aluminum, not coated or 
plated with precious metal_________- 19% ad val. 


! With respect to chief value, General Headnotes and Rules of Interpretation provides, as follows: 
10. General Interpretative Rules. For the purposes of these schedules— 


* * * * * a * 


(f) an article is in chief value of a material if such material exceeds in value cach other single component 
iterial of the article; 
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Background 


In the first Avdel case, supra, the goods were classified under item 
657.20, TSUS, as other articles of iron or steel, and the importer 
claimed classification under item 646.40, TSUS, as rivets of iron or 
steel or in the alternative under item 646.41, TSUS, as rivets of other 
base metal. The central issue was whether or not the articles were 
rivets. Having determined that the articles were rivets, the Customs 
Court, relying upon Customs classification under item 657.20 as arti- 
cles of iron or steel rather than under item 657.40 as articles of alumi- 
num, assumed that the iron or steel component was the component 
of chief value, and held that the goods should be classified under 
item 646.40. 

In the case before us, the Customs Court noted that its assumption 
in the first Avdel case was incorrect, but said that this did not affect 
either the first Avdel case or this case because (1) weight determines the 
choice between classification under items 657.20 and 657.40 and be- 
tween items 646.40 and 646.41, (2) the weight of the steel in 
the subject rivets exceeds that of the aluminum therein, and (8) the 
identity of the merchandise as “rivets” is not at issue, so that the 
choice must be made between items 646.40 and 646.41. Accordingly, 
the Customs Court upheld classification under item 646.40, as claimed 
by appellee (and as determined in the first Avdel case). 


OPINION 


This case turns on the meaning of the phrase “equally specific’”’ in 
headnote 2(d). If items 646.40 and 646.41 are “equally specific,” 
appellee’s rivets must be classified under item 646.40, because of (1) 
the finding by the Customs Court that the weight of the steel in the 
rivets exceeds that of the aluminum therein, and (2) the finding by 
the Customs Court in the first Avdel case that identical rivets (such 
identity not being challenged by the government) were “not bright- 
ened, not lathed, and not machined.” However, if items 646.40 and 
646.41 are not “equally specific,” the award of summary judgment b) 
the Customs Court must be reversed, for there would clearly be an 
issue of fact—the chief value as between the steel and aluminum in 
appellee’s rivets. 

[2] Headnote 2(d) plainly shows Congressional concern over pro- 
visions wherein the sole difference therebetween was the base metal of 
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which the article was made.’ Thus, the Tariff Classification Study, 
Schedule 6, at 2 (1960), states (in the context of equally specific 
provisions) : 
Insofar as comparisons of base metals are concerned under headnote 
2(d), for tariff classification purposes comparisons of base-metal 
components with each other would be made on a weight basis 


rather than according to their respective values. [Emphasis 
added.]| 


Webster’s Third New International Dictionary (unabr. 1961) defines 
“equally” as “. . . 2.: to an equal degree... .” 


[3] Plainly items 646.40 and 646.41 do not describe appellee’s 
rivets of base metal steel and base metal aluminum, not brightened, 
not lathed, and not machined, to an equal degree.* Item 646.40, 
covering rivets of base metal steel, not brightened, not lathed, and not 
machined, states requirements that are more precise and, therefore, 
provides for appellee’s rivets with a greater degree of accuracy than 
does item 646.41, encompassing rivets of aluminum regardless of 
whether they are brigthened, lathed, or machined.‘ See Broderick & 
Bascom Rope Co. v. United States, 59 CCPA 130, C.A.D. 1053, 460 
F., 2d 1070 (1972); United States v. Simon Saw & Steel Co., 51 CCPA 
33, C.A.D. 834 (1964); Wilfred Schade & Co. v. United States, 62 
Cust. Ct. 138, C.D. 3701, 295 F. Supp. 1117 (1969). 

By ignoring the common meaning of the phrase “equally specific,” 
the Customs Court would effectively read the phrase out of headnote 
2(d). [5] Absent evidence of Congressional intent to the contrary, the 
common meaning controls. James v. United States, 48 CCPA 75, 
C.A.D. 768 (1961). 


2 For example, items 642.06, 642.08, and 642.10, TSUS: 

Strands, ropes, cables, and cordage, all the foregoing, of wire, whether or not cut 
to length, and whether or not fitted with hooks, swivels, clamps, clips, thimbles, 
sockets, or other fittings or made up into slings, cargo nets, or similar articles: 

Not fitted with fittings and not made up into articles: 
Not covered with textile or other nonmetallic material: 
Wire strand: 


642. 06 Of nickel. -_. Sei essed nad OO RR: cons clk oe eae . 
642. 08 PIE RUOOL, 6 de recrtee ce cle i den bche seed ese | 
642.10 er cnn nns 


8 General headnote 10(c) provides: 
{A]n imported article which is described in two or more provisions of the schedules is classifiable in the 
provision which most specifically describes it.... 
[4] It would follow that the meaning of “equally specific’ is with reference to the imported article. See 
Fink v. United States, 170 U.S. 584 (1888). 

4 Nevertheless, the dissenting opinion ignores the common meaning of “equally” and says that items 
646.40 and 646.41 are equally specific because they are “defined in terms of one another.’”’ Contrary to the 
impression advanced by the dissenting opinion that Congress intended that comparisons between base 
metal components always be on a relative weight basis, headnote 2(d) clearly provides for a relative value 
basis where the provisions are not equal specific. 
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Accordingly, the award of summary judgment by the Customs 
Court is reversed. 

Appellant points out that the main superior heading, ‘Articles 
of iron or steel, not coated or plated with precious metal:” (which 
encompasses item 657.20), is equally specific to the main superior 
heading, item 657.40, ‘‘Articles of aluminum, not coated or plated 
with precious metal.” Classification by the Customs Service under 
657.20 was, therefore, presumptively made on the basis of weight. 
Thus, there is no evidence of chief value of steel or aluminum. There- 
fore the case must be remanded for determination of chief value as 
between these metals in order to determine whether item 646.40 or 
646.41 applies. 


Baupwin, Judge, dissenting. 

I feel that the competing provisions (646.40 and 646.41 are “equally 
specific,’ and that the classification of the rivets at bar should, 
therefore, be made according to the “chief weight’’ test rather than 
the “‘chief value” test. There do not appear to be any prior decisions 
which clarify the meaning of the words “equally specific.’”? Nor 
does the legislative history of Schedule 6 expressly disclose the mean- 
ing of “equally specific.” I feel, however, that the legislative history 
does indicate an intent on the part of Congress to apply a chief 
weight test, rather than a chief value test, with respect to base metal 
compositions. For example, the Tariff Classification Study, Schedule 6, 
at 2 (1960) reads: 


In the headnotes to part 2 of this schedule, attention is given 
to the definition of base-metal alloys. It is proposed to classify 
such alloys according to the component metal which predominates 
by weight over each of the other metal components rather than 
according to their component metal of chief value as is done 
under present customs practice. Proposed schedule headnote 
2(d) is a complementary proposal. Insofar as comparisions of 
base metals are concerned under headnote 2(d), for tariff classifi- 
cation purposes comparisions of base-metal components with 
each other would be made on a weight basis rather than according 
to their respective values. This does not necessarily mean that 
all the copper in an article would be compared with all of the 
iron, nickel, or aluminum. As specified in the headnotes of part 2, 
any base metal which is used as an alloying element would be 
treated as the base metal in the alloy which predominates by 
weight. Thus, copper or nickel in alloy steel would be included 
as part of the weight of the steel. 


The Tariff Classification Study, Submitting Report at 12-13 (1960) 
states: 


Sometimes the chief-value description presents troublesome 
questions as to the order and nature of the processing steps 








16 COURT OF CUSTOMS AND PATENT APPEALS 


involved abroad in the production of the article. Differences in 
production techniques and changing cost factors from time to 
time or from producer to producer (especially in different coun- 
tries) may result in like articles being classified differently. 

In the proposed schedules, the problems associated with the 
chief-value concept have been reduced substantially, but have 
not been entirely eliminated. However, a material improvement 
has been brought about by standardization of language. Also, 
the incidence of such descriptions has been significantly and realis- 
tically curtailed by the proposed shift from the chief-value concept 
to weight as the basis for classifying metal alloys and composite 
articles of two or more base metals, and by ‘‘carving out” from the 
various existing ‘‘basket”’ provisions based on component material 
of chief value many new classes of articles and providing for 
them at a single compromise rate wherever possible regardless 
of the component material. [Emphasis ours.] 


A basic rule of statutory construction is that statutes must be 
interpreted in a manner such that the intent of Congress will be given 
effect. United States v. Clay Adams Co., 20 CCPA 285, T.D. 46078 
(1932). The intent of Congress in this matter is clear. For tariff 
classification purposes, comparisons between base metal components 
are to be made on a relative weight basis rather than according to 
relative value. Thus, the words “equally specific’? should be given 
a broad rather than a narrow interpretation in order to give effect 
to the expressed Congressional intent. 

General headnote 10(c) of the TSUS codifies the rule of ‘relative 
specificity.” 

(c) an imported article which is described in two or more 
provisions of the schedules is classifiable in the provision which 
most specifically describes it * * *, 

This rule applies only when the imported article is described in two 
or more provisions. United States v. Ampex Corp., 59 CCPA 134, 
C.A.D. 1054, 460 F. 2d 1086 (1972); Broderick & Bascom Rope Co. v. 
United States, 59 CCPA 130, C.A.D. 1053, 460 F. 2d 1070 (1972). I 
believe that the words “equally specific” have been used by Congress 
in order to contrast with the rule of “relative specificity” codified 
in general headnote 10(c). Thus, coordinate provisions such as 646.40 
and 646.41, which are mutually exclusive, and hence cannot both be 
specific relative to the same imported article, are equally specific 
when, as here, the particular provisions are defined in terms of one 
another. Provisions which overlap, and are therefore subject to the 
“relative specificity” provision, are not equally specific. Thus item 
646.40 includes rivets of iron or steel which are not brightened, 
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lathed, or machined, and item 646.41 includes those rivets of other 
base metals, plus iron or steel rivets that are brightened, lathed, or 
machined. The phrase “other base metals’ is not a catch-all pro- 
vision in the usual sense, but a shorthand notation for listing each 
and every metal in headnote 2(b) which has not already been listed. 

This interpretation is consistent with the above-cited legislative 
history in that the words ‘“‘equally specific” are given a broad, rather 
than a narrow, construction. In contrast, the majority adopts a 
narrow interpretation. I agree with the majority’s initial recognition 
that headnote 2(d) at least covers the situation in which the sole 
distinction between competing provisions is the metal of which the 
goods are made.' The majority then derives and applies another test 
which addresses whether the competing provisions ‘describe’ the 
goods in question ‘“‘to an equal degree.” * I am unable to find a basis 
in either the statute or the legislative history for this test. It is not 
clear to me how the ‘‘common meaning” of specific was derived or 
even whether it was considered in the majority’s “common meaning” 
definition of equally specific. 

Since the first Avdel case held that identical merchandise is properly 
classifiable as rivets and the decision has not been challenged by 
appellants, and since the parties agree that the rivets at bar are in 
chief weight of iron or steel, I agree with the Customs Court that the 
importer has met his burden of proving first, that classification under 
item 657.20 was incorrect and second, that classification under item 
646.40 is proper. 





1 See majority’s text accompanying note 2: 
2 See majority’s text accompanying note 3; 
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Notices 


Appeals to United States Court of 
Customs and Patent Appeals 


ApprrEAL 77-9.—United States v. Imperial Products, Inc.—C.iora 
Brush Hraps—Exporr Vauture—Royatty Frs—Summary 
JupGMENT. Appeal from C.D. 4672: 


In this case merchandise consisting of cloth brush heads for Miracle 
Brushes (which utilize a patented handle) and Mini Miracle Brushes 
(which utilize a nonpatented handle) was appraised on the basis 
of export value as defined in section 402(b), Tariff Act of 1930, 
as amended by the Customs Simplification Act of 1956 (19 U.S.C. 
1401a(b)), at the invoice value of 12 cents per unit, f.o.b. port, plus 
6 cents per unit royalty fee, net packed. The royalty fee was paid by 
plaintiff-appellee to the exporter, Nippon Seal Co., Ltd., for one- 
third of the total brush heads purchased from Nippon, but no royalty 
was paid on the instant entries. 

Plaintiff moved for summary judgment contending that no royalty 
fees were paid on the brush heads covered by the entries the subject 
of this civil action, that there was no genuine issue to be tried, and that 
the 6 cents per unit royalty fee should not be included in the dutiable 
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value of the merchandise. Defendant-appellant opposed the motion 
contending that plaintiff’s claim that no royalty fees were paid in 
connection with the instant entries has no bearing on the ultimate 
issue before the Customs Court and that the sole issue to be deter- 
mined is the proper dutiable value of the merchandise; that the 
following issues of fact are subject to trial: (1) Was such or similar 
merchandise freely sold to other purchasers? (2) Did the price 
at which such or similar merchandise was freely sold to other pur- 
chasers include the royalty fee incurred by plaintiff herein? (3) Did 
the price at which such or similar merchandise was freely sold to other 
purchasers include the contractual obligations incurred by plaintiff 
herein with regard to minimum quantity of purchase and computation 
of royalty fee payments? (4) Did the purchase price plaintiff paid 
for the subject merchandise include the amount paid for royalty fee 
or was the royalty fee paid for a separate right to manufacture the 
Miracle Brush? (5) Did the plaintiff’s exclusive right to manufacture 
and sell the Miracle Brush increase the value of the components, one 
of which was the imported brush heads? The Customs Court held 
these issues of fact were not issues of material fact subject to trial 
and granted plaintiff’s motion for summary judgment concluding: 


“The royalty on the brush heads was a sum paid for a bona 
fide right obtained from the exporter which is in addition to and 
separate from the purchase price of the involved merchandise. 
This payment was for the exclusive right to manufacture and 
sell Miracle Brushes in the United States. It was a valuable right 
granted by the manufacturer to an unrelated purchaser for a fee 
paid in addition to the price of the brush heads. 

“The importation did not consist of a complete Miracle Brush 
manufactured under the patent but only the brush head. It is 
merely a part to be used in the construction of a complete brush. 
The patented rotating handle is not part of the brush head sold 
by Nippon. Indicative of the fact that the royalty is tied to the 
brush handle, which was the patented item, are the Letters 
Patent for United States Patent No. 3421171 and the opinion of 
patent counsel dated July 7, 1972 attached to the moving papers. 
While the patented handle requires a brush head to be operative, 
the Nippon Seal brush head is not necessary for that purpose. 
Any brush head would do. Additionally, it is not disputed that 
the contractual arrangements were arrived at through arms 
length negotiations. Under these circumstances it is the opinion 
of the court that the royalty is not part of the dutiable value.” 


It is claimed that the Customs Court erred in finding and holding 
that there were no issues of material fact subject to trial; in granting 
plaintiff’s motion for summary judgment; in finding and holding that 
the imported brush heads are properly subject to appraisement on the 
basis of export value under section 402(b), supra, at 12 cents per 
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unit, f.o.b. port, net packed; in finding and holding that the royalty 
fees were in payment for a bona fide right obtained from the exporter 
in addition to and separate from the purchase price of the imported 
brush heads; in finding and holding that the payment of the royalty 
fee on one-third of the amount of the brush heads was based upon 
their use with the patented handle; in implicitly finding and holding 
that the imported cloth brush heads were freely sold or offered for 
sale at the time of exportation without inclusion of the royalty fee; in 
the alternative not finding and holding the imported cloth brush 
heads were freely sold or offered for sale at the time of exportation 
with the inclusion of the royalty fees; in not finding and holding that 
the royalty fees were so inextricably intertwined with the imported 
brush heads as to constitute a portion of the price thereof. 


AppraL 77-10.—Ameliotex, Inc. v. United States—‘“Saranp,” 
ELastoMeRiIc FinerR—MoNoFILAMENTS—MULTIFILAMENTS; 
Grovurep Firaments—TSUS. Appeal from C.D. 4673. 


In this case ‘Sarlane,” elastomeric fiber invoiced as “Spandex 
Elastomeric Multi-Filament Yarns,” was held properly dutiable as 
assessed at 35 or 24 percent ad valorum, depending upon the denier 
of the fiber, under the provision in item 309.03 or 309.06, Tariff 
Schedules of the United States, as modified by T.D. 68-9, for mono- 
filaments. Plaintiff-appellant claimed that the imported yarn con- 
sists of strands which are not monofilaments but multifilaments, or 
grouped filaments, which have not been subjected to processes such 
as twisting and untwisting, false twisting, crimping, and curling, 
properly dutiable at the rate of 14.5 percent under item 309.31, as 
modified. 

It is claimed that the Customs Court erred in finding and holding 
that the elastomeric fiber in question, “Sarlane,” is not within the 
intended scope of item 309.31, supra, in not finding and holding that 
the ‘Sarlane” is a “grouped filament” as described in schedule 3, 
part 1, subpart E, headnote 3(e), TSUS; in finding and holding that 
“Sarlane” is classifiable under either item 309.03 or 309.06, supra, 
depending on the denier of the fiber; in finding and holding that the 
“Sarlane” is a “monofilament” as described in schedule 3, part 1, 
subpart E, headnote 3(b), TSUS; in finding and holding that ‘‘Sarlane” 
consists of a single filament “produced from two or more filaments 
fused or bonded together’’; in not finding and holding that ‘‘Sarlane”’ 
consists of multiple filaments; in not finding and holding that the 
filaments in ‘‘Sarlane”’ are neither fused nor bonded. 
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